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Tae SBUBMISSION.

BY an exchenge of notes dated the 4th and
sth Ootober, 1910, Great Britain and France
ngreed to submit to arbitration on the one hand
the guestiona of fact and law raised by the arrest
and restoration to the mail steamer ' Morea™ at
Marseilles on the 8th day of July, 1010, of the
British Indien subject Vinayak Damodar Savarkar,
who had escoped from that vessel, on hoard of
which he was in custody, and ou the other hand
the demond of the Govermment of the Republic of
France with o view to the reatitution to them of
Savarkar,

On tha 25th October, 1910, an Agreement wes
concluded Letweot His Mujosty’s Govertaent and
the Government of the Frerchh Republic as to the
constitution of the Arbitral Tribunal sud ss to
questions to be submitted to and the procedure to
be followed by the Tribunal. The first article of
the Agreement provides that the Arbitral
Tribunal shall nodertaks to decide the following
question 1—

Should Vinayak Damodar Savarkar, in con-
formity with the rulss of internaticnal law,
be restored or not be restored by His Britan-
nic Majesty's Government to the Government
of the French Republic?

Article 2 of the Agreement provides that the

Arbitra) Tribunal sholl be constituted of five
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arbitrators chosen from the members of the Per-
manent Court at The Hague; that Great Britain
and France shall settle the composition of the
Tribunal, and that each of them may choose as
arbitrator one of their nationals The present
Case, together with the documents, officiul corre-
spondence, and other evidence on which the
Government of Great Britain relies, comtained in
the Appendiy, is delivered pursuant to Article 3
of the Agreement.

The full text of this Agreemsnt is sot out in the
Appendix to this Case. On the 25th October,
1910, His Mujusty's Government and the Govern-
ment of the French Republic came to an
understanding that anyquestions which might arise
in the course of this arbitration which wers not
covered by the terms of the above Agreement
should be determined by the provisions of the
Internations! Convention for the Pacific Settle-
ment of International Disputes signed at The
Hague on the 18th October, 1907, and that each
party should bear its own expenses and an equal
share of the expenses of the Tribunal.

The questions to be determined by the Tribunal
in this arbitratiun arise out of the arrest in England
of one Vinayak Damodar Savarkar on accusation
that he had committed crimes cognisable by the
Courts of British Indis, his conveyance from
Lingland to India, and his escape at Marseilles
from the mail-ship in which he was being a0
|eonveyed, and out of the circumstances under which
lio was recaptured and restored to British custody
on the “ Marea."

The questions are (1) of fact, and (2) of inter-
national luw.  Before the question of law can lo
considered by the Tribunal it is ¥ to seb
forth in some detail the facts of the case, to
enable the Tribunal to interpret the facts, and
apply the appropriate principles of international
law.

Tae Fiors.

On the 2ise December, 1909, Mr. A. M. T,
Jackson (Collector of Nusik, in the Presidency of
Bombay, British India) was killed by a pistel shot
fired ab him while he was attending a theatrical
performance in Nasik.

After a legal investigation conducted by the
compelenl judiciel authoritics in Todia, with o
view to estehlish responsibility for Mr. Jackson's
death, o warrant was on the 8th February, 1910,
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issued for the arrest of one Vinayak Damodar

Savarkar on a series of charges, including waging

wur agninst the King, colleting of arnw,

and abetment of murder of Mr, Jﬂck{m. This

person, hereinafter refirred to as Savarkar, is n

British sulject born in India.  On the 13th

March, 1910, he was arrested in London on a

provisional warrant isaued Ly Sir Albert de Rutzen,

. Chiel Magistrate of tho Police Courts of Londow.
Arp, Noo4,p. 21 On the Lith April, 1910, & further warrant was
issued by Sir Albert de Rutzen, after produetion

of the Indian wamant above referred to.

Both the provisional and the wl warrants were

issued in accordanca with the provisiens of *“The

Fugitive Offonders Act, 1881, which regulates

the arrest in the United Kiugdom of offenders
agaivst the laws of British India, On the arrest

of Savarkar u magisterial inquiry was conducted

by Sir Albert de Rutzen, in aceordanes with the

Taw above quoted, to ascertain whether Savarkar

ought to be returned to Indin for trial on the

charges of offences against the Indion Penal Cods

referred to in the Indian warrant, and on the

i 12th May, 1910, after considering written evidence
trangmitted from India in accordance with tha
Act of 1881, and after hearing oral evidence, the
learned Magistrate made sn order committing
Savarkar te pricon with a view to his return to
India for trial thero on the charges above named.
Suvarkaravailed himself of all legal means cpen
to him under the municipal law of England to
: contest the legalicy and justice of this order, by
: appeal to the High Court of Justice and the
i Court of Appeal.  Both these Conris, alter full
argument, decided thet the Magistrute's order for

S ——

i. the retim of Savarkar to Tidin for trind won
‘j 26 Timos Law reguluy and lawful.  Should the Trilunal deem i6
i ]‘:':’P::";" J20 necessury to refer to the opinions of the J ndges a

! 740.P. Rep,, Tull report is available,

i BT On the 29th June, 1910, after the completion

of these judicial proceedings, Mr. Winston
Churchill (the Secretary of State for Howe
Affairg), in exercise of the powers vested in him
by the Act of 1881, issued his warrant ovdering
App, No.5, 1. 21. the return of Savarker tu India, and appointing
Charles John Power, Deputy Supsrintendent of
the Bombay Provincial Police, to take Savarkar
into custody and convey him to British India.
Arrangements were mads to take Savarker to
India by the steam-ship ** Morea,” belonging to
the Peninsular and Oriental Steam-ship Company,
which receives a subsidy from His Majesty




anglaise, jo n'ai pas saisi 17 quels eris p

e personues, mais il ne pouwait ¥ avoir aucun douse pour
mai : ces pereonnes dtaient i la poursaite de Fhomme qui
80 sanvait; lours gestes signifiaient :  Arréog.lo 1"

“*D'autre pare, les nombrouses Personnes s trouvant
sur le quai, dans leg purages du navire, ouvriers des quais,
Distenrs, marchands, &o., dont Patiention put dure atiirde
par lea eris et Jos gestes des personnes qui descendaient
précipitamment du navire, ss mirent & crier: Arrétez-le .
Arrdtaz-lo 1

“* Jo m'iluangals auesitit A la ponrsuite du fagitif o6 1o
Tejoignis, apris un parcours de 500 mbtres enviran, i
Texteémité dn besein du radoud 3 lorsquoe je mis s oain
sur lui, il e posa & denx reprises la question suivante :
“Vous policeman frangaia 27 Je répoudis, Oni. Jo Iy
Pris par un bras pour lo ramcnor vers le navire et il me
euivig docilement.

"4 d%vuis fait environ 10 tidtres, loraque irols des pue-
fonnes qui étaient descondues préeipitemment du navire
arrivérent on eowrnnk, suisirons Vindividn par ln heag drois,
alova que ja le tenuiy pur o liras ganche, et nous mrivimes
ainsi & bord dit navire sins teliunger aucune parola.’

The three persous referred to by M, Pesquis
were Slavin, one of the ship's stewards, and the
two Indian constables, Blavin, who went on in

‘the “Morea” to Australia, left the ship at Syd-
ney, and is not at present. available, but his acgount
of the matter as given to Inspector Purker is given
at p. 25 of the Appendix,

The British witnesaes estimate she distance
traversed before the recapture of Savarkar at
about 300 yards, But, whatever the distance of
the pursuit, it was the French officer who firat laid
hands on Savarkar, and that offieer nover relaxed
his hold of Suvarkar, and took him back to the
ship, The ship’s steward and constables came up
while the French officer was taking Savarkar back
to the ship, and they did no mors than assigt the
French officer,

Brigndier Pesquié, after taking Savarkar on
board. the ship in the manner above desoribed,
seems for a time, at least, to have stood guard
over him there, with the Indian conglables and
other persons on the ship.

The * Morea ™ remnined in the port of Marasillug
without further incident until the 9th July, wheu,
heving taken on mails and Ppassengers, she pro-
ceeded on her voyuge,  On the 17¢h J uly the ship
reached the British Tndian part of Aden, and thers
Savarkar, with hia custodians, was transferred to
the Poand O, stenmer © Salsebte which on that
duy left port for Bowbay, which port she reached
on the 22nd July, and Savarkar then paased into
the Lands of the judicisl authorities fu Indis,
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It was not until the 18th July, atter the
* Salsstta " had left Aden, that any communica-
tion was recvived by His Majesiy’s Governmont
from the Guverntent of the Frenel Republic
with respect to the incident at Marseilles.

Ou that day M. Cambon, the French Ambussa-
dor in London, communicated to Sir Edward
Grey, the Secretary of State for Foreign Affairs,
s note intimating that the French Minister of
Foreign Affairs bad ouly just been informed of the
incident, and suggested that Suvarkar, having
sequired u right of asylum in France, had by
migtake been handed over to British authorivy on
the “ Morea.”

This note was followed on the 23rd July by
s further communication from M. Cambon to
Sie E. Grey. A correspondence ensued, in which
the views of Hiz Majusty's Government and of
the Government of the French Republic es to the
tacts of the case and the queations of internatioonl
and municipal law involved were discussed (which
culminated in the present submnission to arbilra-
tion). This correspondence is printed in the

Appendix, pp. 27-32.
Tus Marrers 18 CoNTROVERSY,

The differences hetween His Majesty's Govern-
ment and the Government of the French Republic
on which the Tribunal has to pronounce do not
turn 50 much upon any controversy with referenee
to the facts attending the escape of Savarkar as
on the juridieal interpretation of the uncontro-
verted facts, aud the principles (*doclrines
juridiques”’) to be applied.

Tn o certain sense the Government of the
Republic are in the position of plaintiffs and 1lis
Majesty's Government of defendunts in this arbi-
tration,

It iu therefore desirable ot the outast to con-
sider what demands have been formulated by the
Government of the Fremch Republic.  Theso
demande have somewhal varied in form, and to
sacertain their substance it will bo well to state the
different forms in which they have been presentad,

In his preliminary note of the 18th July
M, Cambon (the French Ambassador in London)
suggests thot the Hindoo Vinayask Damedar
Savarkar—

«possddait le droit d'asile sur lo temitoive francais
loraquil & d8é lived par errews aux aeturins anglises do
1a ¢ Morea ™
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Government for the carrings of His Majesty's
mails frotn the United Kingdom to India and the
East.

The “Moerea” with Savarkar on board, in
custody of Mr., Power, left London on the lst
July, for Marseilles, where she was to call to take
in mails and passengers  There were also on the
ship Inspector Parker, of the London Criminal
Investigntion Department, who was travelling to

India as & witness at the proposed trial of

Savarkar, and two Indian constables under the
orders of Mr. Power.

On the 20th June Sir E. Heory, Chief
Commissioner of Police of London, wrote to
M. Hennion, Chicl of the French Police de
Sureté, informing him that Savarkar was being
sent to India by the “Muorea,” and asking
M. Hennion to take suel: steps ag he might think
necessary to ensure the safety of the prisoner
while in port at Marssilles, in view of the possi-
bility ot interforence with the escort of Savarkar
by Indian extremists. To this latter M. Hennion
replied under date the 9th July, stating that he
had given the necessary instructions * pour
éviter tout incident d l'oceasion du passage A
Mersoille Jdu nommé Vinayak Damodar Savarkar
embarqué o bord du vapewr ¢ Morea," ™

App., No. 8, p. 22,

App./No. 7, p. 22,

Before writing this reply, M. Hennion appears ¥, Cambon’s note,

to have communicated (either directly or through 4

the approprinte Departiment of State] with the
Préfet des Boucles-du-Rhdue, and to have sont
him Sir B, Henry's letter,:

On the 7th July about poon the *Mores"”
avrived at Marseilles with Savarkar on beard,
At 12905 M. Leblais, the Cominissaire Spéeinl of
the port, came on board the ship and was intro-
duced to Inspectar Parker in the purser's eabin in
the presence of the pureer and an assistant to the
Morzeilles agent of the P. and O, Company, The
Compuny's agent, finding that Mr. Parker spoke
French, went away. Inspector Parker then took
the Comnissuive to the esbin in which were
Me. Power and Savarkar, and introduced him 1o
Mr. Power and peinted Sovarkar cut to him,  On
the way to the cabin the Commissaire showed to
Inspector Parker o lebter relsting to assistance
to be given by the I'rench police to the officers in
charge of Savarkar. After the introduction to
My, Power, the Conenissaive said @ < If yon will
come ashore, [ will introduce you to the officer of
gendarmerie.”

Mr. Parker then went ashore with the

18, lOlD._L
Apo, No.12,p. 27,
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In his note of the 23vd July, sfter stating
(which is agreed) that no demand hes been made
for the extradition of Savarkar, he said that it
was ageertained-—

“qu’] n'existait suewn mandat judicisire sutorisant
I'arrestasion de et individu sur le territoire frangais, que
Damodar Savarkar a riévesi & atteindre le lerviteire
francais, et qu'il jouiwsait, en conséquence, du deit de
sfjoamer et do cheulor lilnemens sur ce ferritoire fant
qwavctoe mestne judicivive on aveun srdté dexpulsion
nwurmit éd pric & son égavd; gu'enfin son arvestation et
sa renise sux sutorités du puquebob anglais par un agens
solnleorne sont iveégulitees, orad dioi an podit de o
o vl festieds gidan eednd e odeuit dex gk

In his nobe of the 2nd August, M. Dacscliner,
the French Chargé d'Affaires in Londor, suggests
that, as a resnlt of ingquiries mode by the French
antharities, it appeared thatl—

“les agents angliis ont i une part ective ) Varresta-
tion de Savarkar snr I territoice frangais, afora quiils
connaiserient purfait L Videntit: de ea prd et
Tinculpasion dont 31 éeait lobjet.”

snd he goes on to say that—

“oette interveution direvse dagents dun Gouvernament
dtranger sur le eol f i itue incentestabl

une violation de territoin: el une atteinte grave & la
seuverainetd du Gounverncment de In République.”

And in his communication of the 21st September,
1910, M. Dasschner says :—

s Dans Lo eas setuel ¢l o privipe dic dmil dos gons
oui est e jeu, principe que ons les Gouvernementa ent un
intérét commun et ‘gal & voir respecter, car il s'ayit de ln
vinhition de B souvendnetd dun Bt pue les sgents d'un
aucre Bea."

From these statements it would appear that
France advuuces three propositions :—

1. That Savarkar on renching French soil had
acquired a “ droit d'asile.”

8. That British officers viclated the sovereignty
of Franee hy taking an active part in the arvest
of Savarkar after he had reached French soil.

3, That he was handed over {o the British
wuthoritivs Ty o subordinate official in error, that
the aet of this official was irregular from the point
of view loth off Troneh muiieipal lvw and of
internationa! Low, el thal for this rowson be
ought to lave been ot once handed back to the
euplody of the Frenels authorities.

Appy, No. 13, p. 28,
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Commissaire and found four or five gendarmes in
uniform.  The Commisaaire, nddressing the officar
in charge, introduced Mr. Parker to lim as an
English polica officer, and then had a conversation
with the French officer, showing him o paper of
the same sppesrance as the letter previously
shown to Mr. Parker. Mr, Parker then shovk
hands with the officer in charge of the French
police, and the other officers Lad u good look at
bim to fix bis identity. The Commisssire then
left without revisiting the ship.

Early on the &th July, while the “ Morea ” was
gtill in the port of Marseilles, occurred the
incident which has directly led to the arbitration,

There is usually some difference in details
between the accounts of eyewitnesses Lo a sudden
vecurrence—u difference arising from the psyclio-
logical diversity of their powers of obeervation and
expression.  But very little, if any, divergenen on
points of substance will be found bebween the
statementa of the French amd Bribish witnesses,

About 6'30 A Savarkar asked to be taken to
the w.e. He was made over to the charge of the
two Indian constables with directions to keep u
sharp look-out, Savarkar, after entering the w.e,,
which was on the lower deck, quietly shot the belt
and made for the porthole (“hublot”), squeszed
himself through half naked, leapt into the water,
swam ashors, and climbed up on to the quay.

The Indian constables saw Savarkar getting out
of the porthale but could not stop hiw, ns the w.c.
door was belied. They at onee shouted to call
the attention of the Frunch police detached to
watch the ship, and ran up on deck and to the

. gangway.

App No, 14, 1. 24,

The Treench palice, ns already stated, woro on
guard on the quay under the instruction of the
Comumissnire Spéeinl, and what then ocourred is
described in detail by Brigodier Pesquié, who was
on duty on the quay. The following is his state-
mentas furnished to His Majesty's Government by
M. Daeschuer, tho French chargé d'affaires in
London :—

“*Le vendredi, 8 juillet coursnt, j'étais da serviee an
paquebot “ Morew,” de In Compaguie Pexinsular, lorsquo,
vers 7 heures du matin, je vis on homme prosque n
sortir par un hublot de ¢e vapeur, se jeter & la mer ot
gugner Je quai & la nage, A miéme instant, des persannes
du bord se gont précipitées, en eriant et vu pesticalant,
awr la paseerclle conduissnt & terre pour so wettre i ln
pawrsuito do cob homme,  Ne counaiesund jus la Lo

M55 &




1. Diroit @' A sile.

Whatever mey have been the theories and
doctrines of earlier times, it: seems now to le a
clearly settled principle of modern internationsl
law that no foreigner can be said to have a
“droit d'asile ™ in any country in which he has
sought refuge. 1L i an essentisl olonent in thoe
soversignty of the State of refuge that the
refuges should be returned if at all to the State
whence he fled, by the act of the nuthorities of
the State of refuge. But the question of his
surrender depends on the will of the State of
refuge, and not on any right vested in the
refugee.  Many authorities might be cited for
this proposition, but it is conceived that the
following are sufficient :—

“ Wenn ein Staat eiven auslindischon Verbrecher niclit
angliefert, £0 thus er dies dakier nicht etwa deshull weil
Jener ain Reeht hitte von il Schaty gegen Verfolgang
#u fordern, sondern weil er selbst es v cine Forderung
der Gerechtigkeit, der Billigksit oder der Politik eraclitet, in
diesen Fictlan Aeyl xu gewhihven. Dne Asylrecht ist also nie
nad nirgends ein  subjectives Recht des Fliehtlings,

lehea d lben, abgeschien von positiven Satzungen
des Znfluohtstastes, diesen gegeniber zustinde, senderr
es st eine Tmmunitit, welche der Zufuohtstast dew
Fliichtlinge gowihit, welche er ihm aber auch Yorsagen
kimnte, und eo stellen denn heute, nachdem auch
Groeshritannien und selbgt die Vereinigten Staaten von
iliwer fritheren, entgegengeslzten Auflassung alygegangen,

“ulle civilisirion Steaten dem Asylrechte eine Aunslieferungs-

pllicht gogentiher, und besohviinken dasselbo aul die von
dieser Pllicht nicht wnfussten Fille, Kein denscli hat
¢in Recht, sich einem Staate, dem er nicht durch die

tiirliche Thateache seinor Absl g oder  aciner
Geburl augehiet, aufoulvingen,  Joder Stasb wil dens
er nicht durch cine dicser Thatenchen verbunden isy,
wenn er ihm nieht selbst sein Blrgerrecht verlichen,
hat die Befugniss ihm den Aufenthalt sul seinem Gubiate
#u verwehren und ihn gewalteam von demselben zu
entfernen."—(Tammasch, * Auslieferungepdicht und Asyl-
reeht  (Leipaig, 1837), pp, 40-41.)

“Ce qu'en nomme le droit d'asile n'est pas wa droit de
Tétranger de trouver nsile dans un pays, tois bien Lo droi
qui appartient & tout Kab en vertu de son indépendunce
méme de donner asile & qui bor lui sembla, d'accueillix, g'il
Tni fusts de le foire, Yétrangur, Io fugitif, le preeorit,  L'Etap
a lp droic d'asile cb n's en rigle ménérale nucuno abligation
do fournir asile,"—(Rivier, " Druit luternalional | Pavis,
1806}, vol. i, p. 314 The sama author st p. 352 deserilios
18 " ine bérésie anti-juridique " the eoncepiion s rights
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